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DID WOMEN TESTIFY IN HOMICIDE CASES AT 

ATHENS ? 

By Robert J. Bonner 

According to the accepted view, women were not competent 
witnesses in Athenian courts. This conclusion is not based upon 
any distinct statement in our authorities, but is a matter of in- 
ference from the absence of explicit reference to the testimony 
of women in any of the extant cases. 1 There is, however, a pas- 
sage in a speech attributed to Demosthenes which can be satisfac- 
torily explained only by assuming that, in cases of homicide, 
women, and children as well, regularly appeared in the capacity 
of witnesses. The plaintiff in the case against Euergus and 
Mnesibulus (xlvii) for perjury gives a lively account of an assault 
upon a freed worn an in his service. The defendants, together with 
their kinsman Theophemus, visited the plaintiff's house during 
his absence for the purpose of making a seizure of property to 
satisfy a judgment which Theophemus had obtained. Their pro- 
ceedings were so violent that the slaves took refuge in their own 
separate apartments and by their shouts alarmed the neighbor- 
hood. Agnophilus, who happened to be passing, approached the 
house, but discreetly refrained from entering in the absence of 
the owner. In the meantime the defendants and their companion 
had effected an entrance into the women's apartments, where they 
found the mistress of the house, the children, and an aged freed- 
woman who lived with them. "While defending her master's 
property the old servant was so cruelly maltreated by Theophemus 
and Euergus that she afterward died. After her death the 
plaintiff consulted the expounders [e^ijyijTai) , who instructed 
him regarding the procedure to be followed in such cases for the 
purpose of purification. At his request they advised him further 
with reference to legal proceedings against the perpetrators of 
the outrage. For two reasons they did not deem it advisable for 

1 Meier-Schoemann-Lipsius Der attische Process, p. 876. 
[Classical Philology I, April, 1906] 127 
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him to attempt to prosecute. In the first place, the only wit- 
nesses of the assault were his wife and children ; for the servants 
had shut themselves up in their apartments and the neighbors 
had declined to interfere, although two of them had seen the men 
departing with their plunder. 1 But the most serious difficulty 
lay in establishing the right to prosecute, as the deceased was 
neither his relative nor his slave. The expounders admitted that 
he and his wife and children might take a solemn oath in the 
Palladium, but they would thereby be in danger of incurring the 
odium of perjury. 2 Being averse to exposing himself and his 
family to public odium by a false oath, he let the matter drop 
after further consultation with friends. 3 

It remains to determine the nature of these contemplated oaths. 
Clearly they were intended to substantiate the claim to relation- 
ship between the prosecutor and the deceased. For the law 
required from the prosecutor an oath to this effect in all prosecu- 
tions for homicide, xekevei yap 6 v6/m<k tou? irpoa-qKovrwi eire^ievai 
p>e%pi aveyjna8a)v, Kal iv rm 6picqy Siopi^erai o t* irpocrriicwv iari, Kav 
ot/eerij? y, rovrtov Tai eVto-Kjji/ret? elvai (72).* Moreover, if the 
plaintiff's account of the assault be correct, this is the only part 
of the case that would necessitate the committing of perjury ; and 
he freely admits that the oath would be false. That the women 
and children then had the right to appear publicly in the case 
and make solemn oaths is beyond question. But in what capacity 
would they have appeared ? Would they appear as joint prosecu- 
tors, 5 as regular witnesses, or as special witnesses to the fact of 
relationship? The data are not sufficient to afford an entirely 

1 Dem. xlvii. 60. 

2 £<tt' el SwfieT M IlaWaSltfi airr&s xal ri yvvii Kal ra raiSta Kal Karapaoeade alrrois 
Kal th oUla, xdpw re <S4£eis iroXXois chat, K&v piv diro^ifyij a', itnuypK-qKivai., tav Si 
£\t)s, <p8oi>T/)<rei (70). 

3 tj/eiaaaSai Si rp&s i/ias Kal Su>p.6<Ta<r0at. afris Kal rhv vlhv Kal t^v yvvaiKa oiK av 
iTHKii-qaa (73). I prefer Dareste's interpretation of this passage: "pour rien au 
monde je n'aurais voulu mentir devant vous ni me parjurer ni faire parjurer mon tils 
et ma femme." Liddell and Scott, followed by Kennedy, take Siop.6ira<r9ai tov vlhv 
to mean " to swear by his son's head." Reiske (Indices Graecitatis in oratores Atticos 
s. v.) offers the same explanation. 

* Cf . Philippi Der Areopag, p. 80 ; Guggenheim Die Bedeutung der FolUrung im 
attischen Processe, p. 4. 

« Several persons might be prosecutors in the same case ; cf. Antiphon yi. 16. 
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satisfactory answer. It is true that the expounders virtually call 
them witnesses when they say : iireiSr) atrro? pkv ov -rrapeyevov, r\ hk 
yvvr) icai ra iraiSia, aWoi 8e aoi fj,dpTvpe<; ovk elaCv (69). Besides, 
it is assumed that a conviction was possible, and it is scarcely 
probable that there could be any well-grounded hope of success 
without the testimony of eyewitnesses, even though the circum- 
stantial evidence against the accused was strong. But if they 
joined in the prosecution, they could not appear as witnesses. In 
any event they would swear to the same thing that the prosecutor 
swore to in his hiwfioaCa, when the case came up for preliminary 
hearing, and would virtually be witnesses in the case. It is impos- 
sible to say under what, if any, limitations they would appear. 

Though the passage has often been discussed, Mederle alone, 
so far as I am aware, has touched the question here raised. 1 He 
regards the oath of the wife as a regular evidentiary oath. But 
such an oath could not be taken without the consent 2 of the de- 
fendants, and it is scarcely conceivable that if the facts were as 
the speaker alleges, they would be so blind to their own interests 
as to admit into court the only eyewitnesses of the fatal assault. 
It would be better to refuse the challenge to accept the oath, as 
litigants almost invariably do in the Orators." But the fact that 
the contemplated oath referred to the question of relationship 
seems to exclude the possibility of its being an evidentiary oath. 
For, had an opportunity for tendering an oath been afforded, the 
woman would undoubtedly have sworn to the identity of the 
plaintiffs as perpetrators of the fatal outrage. 

Equally unsatisfactory is Mederle's contention that the boy 
(rbv vlov) was old enough to appear as a regular witness. The 
word vlot certainly affords no indication that the boy was an adult, 
for elsewhere (xxx. 88) we find Demosthenes using vteis avSpes to 
denote grown-up sons. And, furthermore, while in one passage 
(72) the plaintiff speaks of the fact that only one of his children 

] Philippi op. cit., pp. 53, 80 ft., 92; Guggenheim op. cit., p. i; Mederle De iuris 
iurandi in lite Attica decern oratorum. aetate usu, p. 29. 

2 Meier-Schoemann-Lipsiu8, p. 900. 

3 Only one Instance of the acceptance of an evidentiary oath appears in the Orators : 
Dem. xl. 10. Philippi (op. cit., p. 91) is of the opinion that challenges have no place in 
courts dealing with homicide. 
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took the oath, in an earlier passage (70) all the children (iraiSia) 
were to take the oath. Thus Mederle fails to explain how the 
other children could have taken an oath. In discussing Plato's 
extension of the rules to include children, Rentzsch 1 says that, 
not being sui iuris, they could neither take an oath nor be pun- 
ished for perjury. He believes, however, that it is quite probable 
that they might appear at the preliminary inquiry (irpohiKaa(a) 
in Athens in cases of homicide and tell what they knew without 
being sworn. As he neglects to cite any authority for this remark- 
able opinion, it is impossible to say whether he had this case in 
mind or not. 

If women were to be allowed to testify in any case at all, it cer- 
tainly would, according to modern notions, be in homicide cases. 
Greek feeling on this point very probably was the same as ours, 
if we may judge from Plato's provision [Legg. 937 a) for admitting 
the testimony of slaves and children in these cases. 

Plato's rules regarding the competency of witnesses afford 
by implication a striking confirmation of the view that women 
were competent witnesses in homicide cases. While it is impos- 
sible to discover how far Plato's rules were intended to change 
or modify the Attic law of his day, it is certain that he makes 
that law his starting-point. His system is confessedly incom- 
plete. Matters of simple procedure, for example, are to be worked 
out by those who are to put his system into practice (855 d). 
Only those matters which he regards as essential are worked out 
in detail. Sometimes he adopts the provisions of Athenian law 
as they stand. A good example of this in the law of evidence is 
the rule which excuses a man from testifying after a second con- 
viction for perjury. 2 At other times he departs entirely from the 
usages of his day. 8 But still there are obvious gaps which could 
not very well be left for future legislators to supply. An example 
in point is his neglect to specify in detail who are to be compe- 
tent witnesses. After providing for a compulsory process for 

l De Sl/cy ypevSofiaprvpltov in hire Attico, p. 17. 

'Legg. 937c; Hyperides iv. 12. 

s Cf. Legg. 855 d ff., where he gives in detail the procedure to be adopted by the 
judges in reaching a decision. 
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recalcitrant witnesses, he goes on to make special provisions 
regarding women, slaves, children, and those who have been twice 
or thrice convicted of perjury. Undoubtedly he intended to con- 
fine to male citizens in full possession of civic rights the general 
right to testify, as was the practice in Athenian law, although he 
says nothing about it. Another instance in which he must be 
understood as tacitly adopting some Athenian rule is in regard to 
women's testifying in homicide cases. Women over forty years 
are to have a general right to give evidence in any case, and 
slaves and children are to be allowed under special restrictions 
to testify in cases of homicide (Legg. 937 a). On the face of it, 
women under forty years would be in a position before the courts 
inferior to that of slaves and children (7rat8t) . This anomaly 
has been explained by pointing out that infancy in Plato's system 
extends to thirty years in the case of a man and to forty in the 
case of a woman, iraihi would thus mean "infant," either male 
or female in the special sense Plato has elsewhere attached to it 
by implication. 1 But an examination of the passages cited from 
Plato fails to disclose any good ground for this view. In his 
system a woman of forty years or more could be a party in a suit 
or a witness; she could also hold a state office. And in case of 
wrongdoing toward her parents she was liable, if under forty, to 
a summary trial before the magistrates {Legg. 937 a, 785 b, 932 6). 
All that one may reasonably conclude from these provisions is 
that certain privileges were withheld until full maturity. For the 
fact that marriage and participation in war as soldiers were per- 
mitted to women at a much earlier age shows that these restrictions 
do not by any means imply infancy (Legg. 785 b). Certain restric- 
tions upon the full exercise of the rights of citizenship appear in 
Athens. 2 The explanation of this anomaly must be that Plato 
starts with the Athenian practice which admitted women to testify 
in cases of homicide, and extends this same right to "infants" — 
i. e., infants in Attic law as his readers would naturally under- 
stand it — and to slaves. Next he proceeds to increase the privi- 
leges of women by allowing them to testify in any case, provided 
they are over forty years of age. 

1 Guggenheim op. cit., p. 13. 2 Gilbert Greek Constitutional Antiquities, p. 199. 
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The absence of distinct instances where women actually did 
testify need occasion no surprise. Women who lived in seclusion, 
as did the women of Athens, would rarely participate in, or be 
present at, any deed of violence. Moreover, comparatively few 
cases of homicide are dealt with, or even mentioned incidentally, 
in the extant speeches. And in only two of these half-dozen 
cases 1 was a woman involved. In the Choreutes and Herodes 
murder trials in Antiphon (v, vi) no woman was connected with 
the case. In the poisoning case (i) there is a woman but she is 
the defendant, and could not in any event be available as a wit- 
ness. In the Eratosthenes murder trial (Lys. i) a woman was 
involved, but as she was the wife of the defendant and paramour 
of the slain man, it is not difficult to account for her non-appear- 
ance. In the trial of Agoratus (Lys. xiii) there was nothing that 
required the testimony of a woman. 

University op Chicago 

1 These do not include the fictitious cases of the Tetralogies of Antiphon. 



